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to be proved is the prospective value of the wheat on July I, 
although the best evidence of what it will be is perhaps the market 
quotation of July wheat at the day of trial. A. L. C. 

THE UNCONSTITUTIONALITY OF THE ERDMANN ACT OF 1898. 

The Supreme Court of the United States dealt a deadly blow to 
laSor unions in a recent decision, Adair v. United States, 28 Sup. 
Ct. Rep. 27y, holding unconstitutional section 10 of the Erdmann Act 
passed in 1898, for this cut out the very heart of the entire Act. The 
real question in the case was, may Congress make it a criminal 
offence against the United States — as, by the loth section of the Act 
of 1898, it does, — for an agent or officer of an interstate carrier, 
having full authority in the premises from the carrier, to dis- 
charge an employee from service simply because of his member- 
ship in a labor organization ? The majority of the court based their 
opinion on the fact that in interfering with freedom of contract it 
was an unwarranted invasion of the right to personal liberty and 
property guaranteed by the Fifth Amendment. Also that the Act was 
not a regulation of commerce within the meaning of Art. I, Sec. 8, of 
the Constitution. One dissenting Justice argues that because of the 
purpose, to wit : the prevention of strikes, it is not a " gross per- 
version of the principle" of regulation and that because of the nature 
of the rights, namely, those exercised in a quasi-public business, they 
are subject to control in the interest of the public. The other dis- 
senting Justice, admitting it to be a limited interference with free- 
dom of contract, attempts to justify it on the grounds of public 
policy. 

The rights guaranteed under the Fifth Amendment are some- 
thing more than mere privileges of locomotion; the guaranty is 
the negation of arbitrary power in every form which results in a 
deprivation of a right. It is well recognized, however, that this 
right is limited to a certain extent by the "police power," both in 
the States (Holden v. Hardy,i6g U. S. 391), and in Congress, whose 
power, however, is not general but rests upon the enumerated powers 
given it by the Constitution. Vid., dissenting opinion, Lottery Case, 
188 U. S. 365 ; Freund on Police Power, Sec. 65. But this must not 
be a mere pretext — ^become another and delusive name for supreme 
sovereignty — to be exercised free from constitutional restraint. 
Lothner v. New York, 198 U. S. 56. 

Going now to the second grovmd on which the unconstitutionality 
is put, denying that the government can invoke the aid of the com- 
merce clause to sustain the indictment, raising as it does a much more 
complex and embarrassingly difficult constitutional question and 
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touching the fundamental power which is the source from which 
the authority to pass such an act must flow, is much broader and 
more comprehensive in its results than the first part of the majority 
opinion. The power of Congress to regulate commerce should not 
be tested solely by abstractly considering the particular subject to 
which a regulation relates, for instance, master and servant. The 
reason is obvious and the contention derives some plausibility from 
its very vagueness. The test should be, is the regulation embraced 
within the grant conferred on Congress to use all lawful means 
necessary and appropriate to the execution of the power to regulate 
commerce. 

Commerce undoubtedly is traffic, said Chief Justice Marshall, 
but it is something more, it is intercourse {Gibbons v. Ogden, 9 
Wheaton 189), and the power to regulate it extends to the persons 
who conduct it as well as to the instruments used. Cooky v. Board 
of Wardens, 12 Howard 316. Still this does not mean as to their 
general conduct but only in respect to that which directly concerns 
interstate commerce. See dissenting opinion by Justice Moody in 
Employers' Liability Cases, 28 Sup. Ct. Rep. 141. The act in ques- 
tion hardly comes within the test laid down above, for first it is 
not in its nature national, so as to require only one uniform system 
of regulation (Gloucester Ferry v. Penn., 114 U. S. 196), for the 
practical results of the statute passed upon cannot be considered 
as coming within the true spirit and purpose of the Constitution 
as being a matter "to which the separate States are incompetent, or 
in which the harmony of the United States may be interrupted by 
the exercise of individual legislation " creating invidious distinctions 
arising from local interests. Madison's Journal, Scott Ed., 67 et seq. 
Furthermore, it only indirectly, remotely and incidentally affects the 
operation of interstate commerce (Hooper v. Cal., 155 U. S. 648- 
655), unless possibly it tends to increase the efficiency of the service, 
as by prescribing actual qualifications for the employees (Smith v. 
Alabama, 124 U. S. 465-479), or was to promote the safety of em- 
ployees (Johnson v. Southern Pac.Co.,\Q^ U. S. i), and as it accom- 
plishes neither it concededly falls far from being within such test 
but is a mere regulation between employe and employer. And surely 
it cannot be said as was very aptly put by Justice White in the 
Employers' Liability Cases, supra: "that because one engages in 
interstate commerce he thereby submits all his business concerns to 
the regulating power of Congress. To state the proposition is to 
refute it." The words "whim, caprice, prejudice and malice," 
quoted from Cooley on Torts, 278, pushed the effect of the decision 



6i6 YALB LA W JO URNAL 

as far as it was possible for it to go, which was about twice as 
far as it would have gone without them. But the developing power 
of public opinion growing out of the changed economic conditions 
of our country will doubtless affect in the future, as it has in the 
past, the adaptability of the unchanging provisions of our Constitu- 
tion to the infinite variety of the ever-changing conditions of our 
national life. 



BOYCOTT AS COMBINATION IN RESTRAINT OF TRADE UNDER THE 

ANTI-TRUST ACT. 

There have been numerous decisions in the courts of the United 
States during the last year that have adversely affected the interests 
of labor unions, and severely crippled their efforts to obtain more 
favorable labor conditions, but perhaps none have been more shock- 
ing to the tactics of these organizations in dealing with their indus- 
trial enemies than that of Loewe v. Lawlor, 28 Sup. Ct. Rep. 301, 
known as the " Danbury Hatters Case," decided by the Supreme 
Court of the United States in February, 1908. The facts were that 
the plaintiff was a manufacturer of hats, and was engaged in inter- 
state trade in some twenty States. The defendants were members 
of the United Hatters of North America, and were combined with 
the American Federation of Labor in a scheme and effort to force 
all manufacturers of hats in the United States, including the plaintiff, 
to unionize their shops, and upon the refusal of the plaintiff to 
accede to their demands, they declared a boycott and effectually 
used their widespread influence to prevent the plaintiff from selling 
his hats to the wholesale dealers and purchasers in the several 
States, and to prevent the dealers and customers in the several 
States from buying the same. The plaintiff brought his action under 
the anti-trust act of July 2, 1890, 26 Stat, at Large 210, which 
provides that " every contract, combination, in the nature of a trust, 
or otherwise, or conspiracy in restraint of trade or commerce among 
the several States " is void, and claimed threefold damages as 
allowed for injuries declared to be illegal under the act. The court 
held that the defendants were engaged in the " restraint of trade 
or commerce among the several States " in the sense in which these 
words were used in the act, and based its conclusion on numerous 
previous judgments to the effect that the act prohibits any com- 
bination whatever to secure action which essentially obstructs the 
free flow of commerce between the States, or restricts in that regard 
the liberty of a trader to engage in business. 

It was at one time vigorously contended that this statute was 



